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Report 


800 BROAD STREET 
NEWARK, N.J., AucustT Ist, 1903 


~The Essex County Park Commission presents 
herewith its seventh annual report. As the pre- 
ceding one was issued in October, 1902, this will, 
of necessity, be brief, serving the purpose mainly 
of bringing the financial tabulations down to the 
end of the fiscal year. 

Before proceeding to discuss the work which 
has been accomplished during the last eight 
months, the Commission is compelled to re- 
cord, with great regret, the death on July 
12th of Mr. Eugene Vanderpool, a Commis. 
sioner since April, 1899, who served also from 
that date as Treasurer of the Board. Mr. 
Vanderpool had been actively interested in park 
work since his appointment, and his loss is 
felt to be a very serious blow to the work. His 
name has been retained in this report as he was 
identified very closely with all the work referred 
to. 

The following minute was adopted by the Board > 
at a special meeting called for that purpose: 

‘‘The Essex County Park Commission desires 
to place on record its appreciation of the services 
of Eugene Vanderpool as a member of the Board. 
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‘No one has contributed more largely than he 
to the suecess of the Park System; he has given for 
the past four years, willingly of his time, his pro- 
fessional ability and his ripe judgment to the work 
of the Commission, for the benefit of the people of 
Essex County. 

‘‘His associates desire to record their deep re- 


gret at the loss which the County has sustained; 
their gratification that they could have commanded 


for so long a period the services of such a brilliant, 
fearless and conscientious man; their great sym- 
pathy for his family and the overwhelming per- 
sonal sorrow which they have each and all sus- 
tained.’’ 


THE NEW PARK BILLS. 


On November 2d, 1902, shortly after the issuance 
of the last report, the bills therein described were 
submitted to the voters of the county for their ap- 
proval. One authorized the expenditure of an ad- 
ditional $1,000,000 on park construction; the other 
provided an annual fund for park maintenance, 
which is not to be less than one-half of one mill on 
the dollar of the county ratables, and not more 
than three-fourths of a mill on the dollar. This act 
provides also that in any year when the Park Com- 
mission decides that a sum less than one-half of a 
mill is sufficient to maintain the parks that this sum 
shall be the amount provided. AI] money is of 
course raised by the Board of Chosen Freeholders 
and turned over to this Board to be expended. The 
amount for maintenance one year, which is already 
in the tax levy is, in round numbers, $116,000. 
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It is a pleasure to record that this election 
proved once more the popularity of the park 
movement. The plans of the Commission were en- 
dorsed for the third time by substantial majorities. 


LITIGATION. 


There seemed, therefore, to be no reason why the 
work of construction should not proceed promptly 
as outlined in the plans submitted in explanation of 
the request for an additional appropriation. 
Progress was again checked by the raising of a 
question as to the constitutionality of the law under 
which the Board was organized. The Commission 
desired to secure a small strip of land in the North- 
ern Division of Branch Brook Park to straighten 
out its boundary line. The owner wished to re- 
ceive as compensation a sum which the Commission 
deemed excessive, and the matter was submitted 
to a jury, which made an award satisfactory to the 
Commission. The owner then brought suit in sev- 
eral courts, and though always defeated, persisted. 

The Commission, therefore, had the issues in- 
volved in his complaints framed into a proper case 
and brought before the Court of Errors and Ap- 
peals, which is the Court of last resort. The 
judges unanimously sustained the constitution- 
ality of the act in a decision handed down last June. 
The decision is annexed hereto. The Commission 
and the Board of Freeholders agreed that, pending 
a final determination of the case, it would be unwise 
to make any attempt to issue bonds for further 
construction. As a result the work had to be sus- 
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pended for several months and a great delay en- 
sued in carrying out the will of the voters so em- 
phatically expressed at the polls. It is a decided 
advantage, however, to have the constitutionality 
of these laws determined beyond all question. 
It is not too much to say that the Board, with suffi- 
cient money to complete the parks and a proper 
maintenance fund provided, and with all legal 
questions as to its power swept away, is in a 
stronger position than ever before. All legal ob- 
stacles having been removed the Commission will 
proceed with the work as soon as the proceeds of 
the first sale of bonds, $500,000, are available. 


NEW WORK. 


The most important accomplishment by the 
Commission in the last year was securing from the 
Board of Chosen Freeholders the care, custody 
and control of Park Avenue. There was some 
question as to the power of the Freeholders to 
transfer a county avenue under the Park Law as 
originally drawn. An amendment was passed, 
however, by the last Legislature, which removed 
all question. The avenue was formally trans- 
ferred in June throughout its entire length in the 
cities of Newark, East Orange and Orange and in 
the Township of West Orange. The avenue is, in 
the judgment of the Commission, a very important 
link in the contemplated chain of parkways. It 
stretches from Branch Brook Park to the foot of 
the Mountain in West Orange and furnishes a safe 
and attractive driveway of four miles in length. 
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The Commission intends, if possible, to connect the 
avenue with Kagle Rock Reservation, which is only 
a short distance from its terminus. It is hoped 
also that Prospect Avenue can be extended to South 
Mountain Reservation. Should this be accom- 
plished the County will possess a continuous park- 
way from Newark to West Orange, connecting 
Branch Brook Park and Eagle Rock Reservation, 
eontinuing to South Mountain Reservation and 
through it to Millburn. The grade crossing of the 
D. L. & W. BR. R., at 18th street, is shortly to be 
abolished and the Board is negotiating with the 
railroad authorities in the endeavor to have the 
bridge which is to cross the tracks as much in con- 
formity with parkway design as possible. The 
railroad had perfected its plans and secured the 
proper consents before the control of the avenue 
passed to the Park Commission, so that whatever 
is done toward altering them must be at the expense 
of the County. Park avenue, in the City of New- 
ark, has hitherto been known as Fifth avenue, but 
the Board of Street and Water Commissioners of 
Newark have consented to change the name so that 
it may be known throughout its entire length as 
Park avenue. This name seems more appropriate 
for a parkway, and was the original name of the 
street as laid out by the Public Road Board. 

Work on the East Orange Parkway is also pro- 
eressing. The contracts for the completion of the 
section between Park avenue and William street 
have been awarded and the work on the portion be- 
tween Main street and Central avenue has been 
begun and will be finished as soon as the problems 


10 


connected with the proper drainage of the land can 
be satisfactorily solved. 


TROLLEY FACILITIES. 


The parkways are designed to connect the vari- 
ous portions of the park system and to enable the 
visitor to go easily and safely from point to point. 
They are chiefly useful, however, to those who pos- 
sess horses or automobiles. A parkway which has 
been carefully developed at considerable expense 
by a park board and is to be maintained with park 
funds should never be disfigured by a trolley. As 
has been repeatedly stated in former reports the 
two are incompatible. Some convenient mode of 
access to the parks, however, should be furnished 
that very large portion of the community which 
has to depend upon the street railroads for trans- 
portation. This is especially so in Essex County 
where the park improvements are scattered over 
so large an area. There are streets which have 
not been so expensively developed as parkways 
should be, on which a trolley could approach the 
parks, greatly to the convenience of the public. 
Fortunately South Mountain Reservation is the 
only portion of the system not readily accessible 
in this manner. It is the largest of the parks, con- 
taining twenty-five hundred acres, and the Com- 
mission is of the opinion that its remarkable beau- 
ties would be more appreciated if they were within 
easier reach. At present the nearest trolley term- 
inus is one and one-quarter miles from the en- 
trance, and the visitor is compelled to climb the 
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steep slope of the mountain almost all the way. 
Messrs. Olmsted Brothers, in their report to the 
Commission (Park Report for 1898-1899, p. 69) 
urged the Board to take steps to insure better fa- 
cilities of this character. They recommended ap- 
proaches along Northfield and South Orange ave- 
nues. At that time the Commissioners were un- 
able to accomplish anything owing to the existence 
of two competing lines, each having rights in South 
Orange avenue. Both these lines have since passed 
into the control of the Public Service Corporation 
and the Commission has taken the matter up with 
that body, and is endeavoring to secure an exten- 
sion of the facilities for reaching the reservation 
as far as the entrance to South Mountain Reserva- 
tion. This would carry the public to a point very 
near the centre of the eastern boundary of the res- 
ervation. From here one could easily walk with- 
out undue fatigue to any portion of the park. If 
a moderate fare from Newark were established, 
large crowds would undoubtedly take advantage 
of the opportunity to enjoy a view of one of the 
most beautiful stretches of valley, field and hill in 
the State. It is hoped that a successful accom- 
plishment of this undertaking can be announced in 
the next report. 


PARK BRIDGES. 


In Branch Brook Park the driveway in the North- 
ern Division has been finished, and visitors are now 
spared the disagreeable necessity of leaving the 
smooth Park drive at Fredonia avenue for a de- 
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tour along an unpaved and very dusty road. The 
drainage of the large play field, about thirty acres 
in extent, is also completed, and will be graded and 
seeded before the end of the season. It is the in- 
tention of the Commission to begin work on the 
subways under Park and Bloomfield avenues as 
soon as possible after the receipt from the Board of 
Chosen Freeholders of the proceeds of the first in- 
stallment of park bonds. These subways will be 
the largest structures yet erected by the Board, 
and are of great importance, connecting as they 
do the three divisions of the most important of the 
city parks. The plans have been practically com- 
pleted. The bridge at Park Avenue will be a sin- 
gle arch with a clear span of one hundred and 
thirty feet. Both bridges will be of the steel con- 
crete construction. Through the arch will run 
three fifteen-foot walks, a forty-foot driveway and 
a forty-foot waterway connecting the lakes in the 
Southern and Middle Divisions. The width of the 
bridge will be about seventy-five feet, which will 
permit a forty-foot roadway and two fifteen-foot 
walks on Park Avenue. The Bloomfield Avenue 
bridge, while much smaller, will be of similar de- 
sign. It will consist of a single arch with a sev- 
enty-foot span. This will enclose a fifteen-foot 
path, a forty-foot driveway and a fifteen-foot 
waterway. The width of this bridge will be about 
seventy feet, allowing for a forty-foot roadway and 
two twelve-foot sidewalks on Bloomfield Avenue. 
The plans are so drawn that this bridge can be 
constructed without altering the existing grade of 
Bloomfield Avenue. No other new work has been 
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begun, although plans are being prepared for the 
various items of construction mentioned in the 
schedule in our last report. 


VANDALISM. 


The Commission has been much annoyed during 
the spring and summer months at the wholesale 
destruction of flowers, shrubs and trees in the res- 
ervations. There is little of this in the parks, but 
the greater size and more simple treatment of the 
reservations seems to have created the impression 
that visitors may take away whatever they choose. 
In the spring the dogwood is cut down and the 
laurel and wild azalea are picked in such quan- 
tities that they are in danger of disappearing al- 
together. Even in winter the forests are not safe, 
and the evergreen trees are taken away bodily. ‘T'o 
such an extent has this been carried that one man 
went to Eagle Rock Reservation with a wagon and 
asked one of the guards to direct him to a place 
where he could readily fillit. The Board has made 
every effort to stop this wholesale destruction, for, 
should it continue, the reservations will lose much 
of their beauty and usefulness to the public. Last 
spring a large extra force of park guards was em- 
ployed and circulars were distributed to all the 
visitors, which read as follows: 

‘The Essex County Park Commission has been 
greatly hindered in its efforts to make attractive 
the parks and reservations under its control, by the 
constant picking of flowers and shrubs. This is 
particularly the case in the mountain reservations 
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— Eagle Rock and South Mountain. The Commis- 
sion desires to keep these large stretches of moun- 
tain landscape as nearly as possible in their orig- 
inal state, that the public may thoroughly enjoy 
their beautiful natural scenery. Thousands of 
dollars of public money have been spent with this 
endinview. This object cannot be achieved unless 
the shrubs and flowers are permitted to grow un- 
disturbed. During the present year the reserva- 
tions have been so stripped of flowers and fiower- 
ing plants that they are rapidly being denuded. 
The rule of the Commission in this regard is as 
follows: 

‘*No person shall cut, break, deface, defile, or al 
use any building, fence, tree, bush, plant, or other 
thing belonging to the Essex County Parks, or 
have possession of any part thereof. There is a 
penalty for the violation of this rule. The Essex 
County Park Commission, therefore, earnestly 
urges that all visitors to the parks and reservations 
abstain entirely from picking or having in their 
possession any flower, branch or shrub therein; 
and, moreover, that they do what they can to per- 
suade others to live up to this rule.’’ 


Several township governing bodies passed ordi- 
nances, at the request of this Commission, impos- 
ing a penalty for acts of this character and no vis- 
itor to a park or reservation is permitted to have 
in his possession any flowers or leaves either on 
entering or going out. The Commission believes 
that this vandalism is largely the result of care- 
lessness or ignorance of the rules, but it is none 
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the less. injurious to the plantations, and is here 
dwelt upon for the purpose of inducing a public 
sentiment against it. The beauties of the Park 
System are for all the people; not for any single 
visitor. Should all who come carry something 
away there would be nothing left, and there is 
hardly enough even in the largest reservation to 
distribute to all. The Board requests that in fu- 
ture visitors will not only themselves refrain from 
picking anything, but will also discourage others 
from violating the rules. In this connection it is 
interesting to note the amount of trees, shrubs, 
sub-shrubs and ground covering plants that have 
been set out in the parks: The total is 302,689, dis- 
tributed as follows: Branch Brook Park, 157,900; 
Hastside, 13,000; Westside, 52,341; Orange, 64,- 
948; Watsessing, 4,500; Weequahic, 10,000. The 
planting plans have not yet been entirely carried 
out, and will be perfected gradually from year to 
year. They call for over 900,000 trees, shrubs and 
plants. Besides these, which are permanent in 
character, there are planted each year at Branch 
Brook, Eastside, Westside and Orange parks, 125,- 
000 annual bedding plants and 25,000 pansies, and 
at the green houses 2,000 chrysanthemums. 

The report of the Treasurer and the opinions in 
the cases sustaining the constitutionality of the 
park legislation are hereto appended. 

Very respectfully, 
Cyrus PEcK, . 
FREDERICK M. SHEPARD, 
EUGENE VANDERPOOL, 
Wiuuiam A. Brewer, JR. 
Rosert I’, BauLantine. 


‘Treasurer’s Report 


The Treasurer submits herewith a tabulated statement 
of the receipts and expenditure for the year ending 
December 31st, 1902: 


DEBIT. 
Cashvon hand January. 2d; 1902.5.55) noes acseasetaaenyoemraee $164,838 78 
Received from dssex Coutity <.0:..ctsss0secescenancvecraeeaneas 100,000 00 
Recetyed from! interest..2..0,7.sceseressarcechewtoeessaaiieasens 1,783 80 
Received from rents......... satavddentacomentdacrelocerecee anata 2,848 61 
Received from sales of wood and old material.......... 12,859 12 
$ 282,330 31 
CREDIT. 
LAND. 
Branch Brook ‘Park, .ii.c.).ssssesscoraweeeas $§ 3,811 16 
Rastside/Bark oii cacenissseskeceeteetenane 
Westside: Park 0.2000: .0.0csesuaiesevsoalssvect 284 30 
Orange vPark, .cicuistsdinsgetoaeaveeveuvcnnes 
Watsessing (Pack <i.cisesc cettasctassnt snore eas 
Weequahic Reservation............cccessees 
Eagle Rock Reservation.........4,...0.000. 
South Mountain Reservation............. 3,000 00 
PATE WO YS, oh inca can eesucessescacreukstedsevue ss bea 30,094 40 
cae $ 37,189 86 
CONSTRUCTION AND MAINTENANCE. 
BranchBrook Park. vic ien,s:csetoseeestouts $40,826 22 
Wastside Park. .iei.scesssnessssavaduaberscrsee 2,201 21 
Westside Park sisi sy cess ccs devi endaa ssoaeore 4,566 14 
OFAN BE Pater evcn dudsatenteus saticnesarscanrase Tole 79 
Watsessitie Parkye.svissets svesssurcbeosivasst 1,312 17 
Weequahic Reservation ............sesceees 6,403 22 
Hagle Rock Reserva Gon ivcsessscsaseueets 3,916 85. 
South Mountain Reservation. .......... 14,153 91 
Park wa ySic.ccs cei cgestnce ss Gecaseeesseneehuders 11,425 63 


$ 92,587 14 
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Carried forward, - § 129,777 00 
ITEMS OF CONSTRUCTION AND MAINTENANCE. 
CPA dau ewacapetvereacteenecs $ 2,083 oo 
Paving and sewerage......... 775 62 
Trees and plants.............0 7h pay a 
WA DOVE rai eceteecs tes tte cs Tene sve 71,063 57 
Tools and implements........ 8,151 55 
Gardening materials ......... 832 14 
Buildings and bridges........ 1,786 13 
Fences and fountains......... 3,814 77 
Miscellaneous............0csseees 3,308 63 
$ 92,587 14 
OFFICE. 
GEC VCASH, ceqniavedescceadssndscvccnniesenet ves $ 5000 
AVE ADNY atrah octet vos steers cute ia asecte 322 25 
Stationery and printing ................006 3,347 08 
RJENCE SU GS ite eee ae ics beac seucscsuesesesee 57 41 
aE RR Pieri eee clos velves<dssuveccenes 15,052 27 
Rents and Telephones..............s0.s0008 1,288 74 
PEGA PRNENECS Gigs dicccesssccoctsevecentedes 4335-27 
Architects, engineering force, sur- 
MOU ORCC eae awk ls nigh cdeeeseiee hoes 8,582 12 
eee — $ 33,031 14 
Cash on hand December 31st, 1902 119,522 17 


$ 282,330.31 


EUGENE VANDERPOOL, 


Treasurer. 


The Auditing Committee report that they have examined the 
books of the Commission and the items of receipts and vouchers 
for all payments. They find all items correctly stated. 


WILLIAM A. BREWER, Jr., 
ROBERT F. BALLANTINE, 


Auditing Committee. 


New Jersey Supreme Court 


JamMES P. Ross, 
Prosecutor, 
v. 


Tur Boarp or CHOosEN FREE- 
HOLDERS OF THE COUNTY OF 
Essex, and TuHeE EHssrx 
County Park ComMmMIssIOoNn. 

Defendants. 


I. Invalidity in the provision of ‘‘An act to es- 
tablish public parks in certain counties in this 
State and to regulate the same,’’ approved March 
5, 1895 (Genl. Stat. 2618), as to the appointment 
of the members of the Board of Commissioners 
therein authorized, will not render the statute in- 
valid. In such a case the constitutional provision 
(Art. VII, Sect. II, par. 9), for the appointment 
of officers by the governor with the advice and con- 
sent of the Senate is operative. 

2. On certiorari to review the action of the Board 
of Chosen Freeholders of a county, for the issue 
of bonds, under said act, or its supplements, on the 
requisition of a Park Commission organized there- 
under, this Court cannot inquire into the title of 
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the members of the Commission. Being a de facto 
Board, such title cannot collaterally be questioned. 


ON CERTIORARI. 


Before Justice Collins, at Chambers, by consent 
under section 295 of the Practice Act. 

For the Prosecutor, Henry Youna. 

For the Chosen Freeholders, JoszpnH L. Munn. 

For the Park Commission, CHartes L. Corsin. 

Collins, J. The writ in this cause removes a 
resolution adopted by the Board of Chosen Free- 
holders of the County of Essex and approved by 
the County Supervisor. It was thereby deter- 
mined and resolved to comply with a requisition of 
the Essex County Park Commission made Janu- 
ary 6, 1903, upon said Board of Chosen Free- 
holders, to borrow money in the name and upon 
the credit of the county by issuing bonds to meet 
the expenses to be incurred for the acquisition, de- 
velopment and improvement of parks and park- 
ways by said Commission. The authorizing legis- 
lation is ‘‘An act to establish public parks in cer- 
tain counties in this State and to regulate the 
same,’’ approved March 5, 1895 (Genl. Stat. 2618), 
and the supplements of February 21, 1898 (Pamph. 
L. 19), and March 28, 1902 (Pamph. L. 202). 

The stipulation of the parties establishes that 
the original act and these two supplements were 
accepted by popular vote according to their terms, 
and that the case falls within the conditions of the 
latest supplement. An amendment of March 20, 
1899 (Pamph. L. 92), which was not required to be 
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and was not submitted to the voters, has no bearing 
on the questions now raised. 

The prosecutor attacks the resolution solely on 
the ground of unconstitutionality in the legislation 
above cited. It is stipulated that no notice of in- 
tention to apply for such legislation as local or 
special was published and, therefore, in order to 
be valid it must be held to be general, for it clearly 
regulates the internal affairs of the counties af- 
fected, and such regulation, under the constitution, 
must, when possible, be by general laws. General- 
ity in this instance is denied, on the claim that a 
basis of population is not legitimate in classifying 
counties when legislating as to public parks, and 
on the claim that counties coming, by increase of 
population, into the class selected, will not have 
an opportunity of acceptance, because the submis- 
sion to popular vote is directed to be made at the 
‘‘next election.’’ If considered general its validity 
is challenged on the ground that the appointment _ 
of the authorized Board of Commissioners by a 
Justice of the Supreme Court would be an exercise 
by a person belonging to one department of the 
government of a power properly belonging to one 
of the other departments—which is forbidden wy 
the constitution. 

This Court in 1898 decided that a mandamus 
would lie to compel the issue of bonds under the 
supplement of that year, to which the one of 1902 
is parallel. This judgment was affirmed on writ 
of error. (Freeholders of Essex v. Park Commis- 
sion, 33 Vroom, 376.) This Court has also dealt 
with, as valid, condemnations of land under the 
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original act. (Rimback v. Essex Park Commis- 
sion, 33 Vroom, 494.) True, the question of con- 
stitutionality may not have been raised, in either 
case, by the parties. I judge that it was not, but 
the Court ex mero motu could have raised it; and, 
as Mr. Justice Dixon, in the later case of Renner v. 
Holmes, 53 Atl. Rep. 76, remarks, the statutes 
‘* were sustained.’’ It would seem only decorous 
that some contrary deliverance should come from 
the Court of Errors and Appeals before this Court 
should assume that the judgment of that Court was 
inconsiderate. 

Against the objection of lack of generality I 
would have no difficulty in sustaining the legisla- 
tion. Public parks, I think, have such fair relation 
to populousness as to make the line of demarcation 
fixed by the legislature on that basis a proper one; 
and I fully accede to the suggestion in Renner v. 
Holmes, ubt supra, that the provision for submis- 
sion to vote of the original act, at the election next 
after its approval, is merely directory. In the 
same line is the case of Albright v. Sussex County 
Lake and Park Commission, 53 Atl. Rep. 612, 617. 
The act will be available in every county which 
shall acquire the prescribed population. 

The other objection, if the recent decision of this 
Court in Schwarz v. Dover, 53 Atl. Rep. 214, and 
a dictum in Morean v. Freeholders of Monmouth, 
53 Atl. Rep. 208, shall be approved by the Court 
of last resort, would seem to be fatal—not neces- 
sarily to the entire statute of 1895, but to the 
method thereby prescribed for the appointment of 
the authorized officers. 
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I think that the provision for the appointment of 
such officers, in a particular way, even if itself 
invalid, did not render invalid the otherwise per- 
fect statute. Such provision is fairly separable 
from the main scope of the law. 


If the method of appointment attempted to be 
valid, well and good; if not, then no method was 
adopted. In that case the constitution itself is 
operative. By Article VII, Section 2, of that in- 
strument, after provision for certain designated 
officers, it is, in paragraph 9, provided as follows: 

“‘9, All other officers, whose appointments are 
not otherwise provided for by law, shall be nomi- 
nated by the Governor and appointed by him with 
the advice and consent of the Senate; and shall 
hold their offices for the time prescribed by law.’’ 

I think that this provision was designed to ex- 
tend to all offices to be created by statute. Had the 
Park Commission act been sileut as to how the 
commissioners authorized should be appcinted, I 
entertain no doubt that their appointment would 
have lain with the Governor on the Senate’s advice 
and consent. Such must be precisely the effect of 
an abortive attempt to provide for a different mode 
of appointment. 

This being so, the principles governing action of 
officers de facto must apply in this case. The de- 
cision of this Court in Van Reypen v. Jersey City, 
19 Vroom, 428, seems directly in point. There the 
contention was that the legislature had abrogated 
a previously existing method of appointing mem- 
bers of a city board and had not constitutionally 
substituted any other method of appointment. 
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This court held that the acts of the de facto beard 
could not collaterally be questioned. In this State 
the doctrine of the validity for all purposes of the 
action of officers de facto is explicit and is fully 
sustained by the court of last resort. (Brinkerhoff 
v. Jersey City, 35 Vroom, 225). 

It was not open to inquiry, in any way, by the 
Board of Chosen Freeholders of the County of 
Fissex, nor, except in a direct proceeding, by this 
Court, how the members of the Essex County Park 
Commission were appointed. That commission is 
a de facto body holding office under color of law. 
It has been entrusted with bonds of the County of 
Essex to the extent of four millions of dollars— 
a large part of which came under the express sanc- 
tion of this Court. It has been recognized as ex- 


istent by the legislature in the cited act of 1902. 
Its requisition, therefore, on the Board of Chosen 


Freeholders was valid, however infirm may be the 
title of its members. 

The resolution under review is affirmed with 
costs. 


New Jersey Court of Errors 
and Appeals 


March Term, 1903, 
| 


JAMES P. Ross, 
ve 
Tur Boarp or CHosen Fres- }/rror. 
HOLDERS OF THE COUNTY OF 
Essex et al. 
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The County Park Act approved March 5, 1895 
(G. S. p. 2618), authorizes the appointment, by a 
justice of the Supreme Court, of commissioners to 
lay out public parks in any county having a popu- 
lation exceeding two hundred thousand, but pro- 
vides that the act shall not go into operation in any 
county unless the voters of the county accept it, 
and it directs certain officers to take steps for sub- 
mitting the question of acceptance to the voters at 
the next election.— Held: 

(1) That the distinction drawn between the more 
populous counties and the others is legitimate for 
the purposes of the act: 

(2) That the provision for the submission at the 
‘‘next election’’ is directory only, and the act may 
be accepted at a subsequent election, and may be 
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accepted in counties which acquire the designated 
population after the passage of the act: 

(3) That the legislature had constitutional au- 
thority for conferring upon a justice of the Su- 
preme Court the power of appointing the park 
commissioners. 

Mr. Henry Younce for the plaintiffs in error. 

Mr. JosepH L. Munn for the Roard of Chosen 
Hreeholders. 

Mr. Cuas. L. Corsrn for the Essex County Park 
Commission. 

The opinion of the Court was delivered by 
Dixon, J. 3 

This writ of error brings under review the judg- 
ment of the Supreme Court entered on the opinion 
of Mr. Justice Collins, reported in 53 Atl. Rep. 
1042, to which -reference is made for the facts of 
the case. 

The only questions discussed in argument here 
relate to the constitutionality of ‘‘ An Act to estab- 
lish public parks in certain counties in this State 
and to regulate the same,’’ approved March 5, 
1895 (G.S. p. 2618). 

One of the objections urged against the Act is 
that, because it is limited to counties having a 
population exceeding two hundred thousand it is 
a special regulation of the internal affairs of coun- 
ties, and thus violates Article IV, Section 7, Para- 
graph 11 of the Constitution. 

But we think the legislature may divide counties 
on the basis of their population for the purpose of 
enabling the more populous to lay out public parks. 
Densely settled communities have the greater need 
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assembly, or to the governor, or to the courts. But 
since in these specific delegations of power the ap- 
pointment of local officers, as distinct from author- 
ity to provide for their appointment, is not men- 
tioned, our consideration may be confined to the 
general terms employed. 

The question presented is, Can the power of ap- 
pointing to office be said, in our government, to 
belong properly to the legislature, or to the gov- 
ernor, or to the courts, so that its exercise by any, 
save one, of these departments is prohibited. 

Under the English system of government it 
might be said that in a sense the King was the de- 
positary of the power of appointing to public of- 
fice, ‘‘the fountain of honor, of office, and of privi- 
lege,’’ as Blackstone calls him. 1 Com. 271. But 
in our system there appears no indication that any 
single department of the government can be deemed 
the King’s successor in this regard. Although in 
State v. Parkhurst, 4 Hals. 427 (A. D. 1802) Chief 
Justice Kirkpatrick decided that the governor be- 
ing invested with ‘‘the supreme executive power’’ 
had authority to fill a vacancy in the office of the 
Clerk of the Common Pleas arising during a recess 
of the legislature, yet he considered this power not 
as inherent and absolute, but as created and lim- 
ited by the necessities of the case, so that it would 
yield to any other provision made by the legis- 
lature. In Police Commissioners v. Pritchard, 7 
Vroom, 110, it was claimed that the governor of the 
State had succeeded to this branch of royal author- 
ity, but Chief Justice Beasley said, ‘‘My consid- 
‘‘eration of the questions involved in this inquiry 
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‘‘has entirely satisfied me that there is not the 
‘‘least propriety in the assumption that the author- 
‘ity of our executive over public offices, is at all 
‘‘comparable with that of the English king.”’ 


An examination of our constitutional and legis- 
lative history will dissipate the idea that the power 
of appointing to office is the peculiar property of 
any one of the three departments of our govern- 
ment. 

Under our Constitution of July 2, 1776, the only 
department on which was directly conferred any 
power of appointing officers was the legislative, 
consisting of the Council and Assembly. This was 
authorized to appoint the governor, attorney gen- 
eral, secretary and treasurer of the province, the 
field and general officers of the militia, and the 
judges and clerks of the courts. No provision was 
made for the appointment of other officers except 
as it was embraced in the general power of legis- ~ 
lation. Between that time and the adoption of our 
present Constitution, A. D. 1844, many statutes 
were passed under this general power; some actu- 
ally appointing officers, some authorizing their ap- 
pointment by the Council and Assembly in joint 
meeting, some by the governor and council, some by 
the governor alone, and some by the courts. Thus, 
an Act passed February 5, 1812, appointed three 
persons as commissioners to have charge of paving 
a street in New Brunswick. The Council and As- 
sembly were authorized to appoint the Supreme 
Court Reporter by Act of March 12, 1806, the Sur- 
rogate by Act of November 28, 1822, Prosecutors 
of the Pleas by Act of December 11, 1823, the Clerk 
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This article contains three clauses, a distribu- 
tive clause—‘‘The powers of the government shall 
‘‘be divided into three distinct departments—the 
‘legislative, executive and judicial’’: a prohibitive 
clause, ‘‘And no person or persons belonging to, 
‘for constituting one of these departments, shall 
‘fexercise any of the powers properly belonging 
‘‘to either of the others’’: and an excepting clause, 
‘“Hixcept as herein expressly provided.”’ 

The distributive clause cannot be read as the 
declaration of an abstract proposition, that the 
powers of government are naturally divided into 
legislative, executive and judicial departments; for 
the words indicate, not the powers of government 
generally, but ‘‘the powers of the government,’’ 
that is, the government then being formed, and a 
division not already existing, but one about to be 
made, ‘‘the powers of the government shall be 
divided.’’ Hence we must seek for the scope of 
the division primarily in the Constitution itself. 
The intended division is there plainly disclosed. 

By Article IV, Section 1, Paragraph 1, ‘‘The 
‘legislative power 1s vested in a senate and general 
‘fassembly’’; by Article V, Section 1, ‘‘The execu- 
‘‘tive power is vested in a governor’’; and by Arti- 
cle VI, Section 1, the judicial power is vested in 
the courts. The division contemplated by Article 
III relates, therefore, only to such powers of the 
government as are to be exercised by the senate 
and general assembly, or by the governor or by the 
courts. But as was said in Paul v. Gloucester 
County, 21 Vroom, 611, ‘‘there is a multitude of 
‘‘eovernmental duties which have never been and 
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‘‘eannot possibly be performed, either by the legis- 
‘‘lature, or by the governor, and which are cer- 
‘‘tainly not prescribed by the Constitution to the 
‘‘judiciary.’’ Clearly the powers appropriate for 
the discharge of these duties must lie outside of 
the division intended by this clause of the Consti- 
tution. Among the powers thus excluded must be 
the power of appointing local officers, for it cannot 
be believed that this power, requiring for its proper 
exereise such diversity of knowledge respecting 
local needs, was constitutionally devolved upon 
either of the departments designated. Nothing in 
the history of this, or of the mcther country would 
‘suggest such a course. 


The prohibitive clause of this Article calls for 
some consideration of ‘‘The powers properly be- 
longing to’’ the several departments into which 
the powers of our government are divided, for the 
purpose of determining whether they include the 
power to appoint officers for the management of 
local concerns. 

Here it should be noted that the force of this 
clause is, not to confine the legislature to powers 
which are legislative, the governor to powers which 
are executive, and the courts to powers which are 
judicial, but merely to forbid each department to 
encroach upon the powers properly belonging to 
another. The powers properly belonging to each 
of these departments and, therefore, forbidden to 
the others are those assigned under the general 
terms, legislative power, executive power, and 
judicial power, and also those specifically dele- 
gated by the Constitution to the senate and general 
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for these open spaces, to which the inhabitants may 
resort for refreshment, and, hence, there is a 
rational connection between the basis of classifica- 
tion and the purpose of the enactment. As was 
said in Paul v. Gloucester County, 21 Vroom, 585, 
092, ‘‘Whether the basis of classification is wise 
‘for judicious, or whether it will operate as fairly 
‘fas some other basis that might be adopted, is a 
‘‘question for the legislature, and not for the 
‘fecourts. The extreme limit of our inquiry in this 
‘‘direction is does population bear any reasonable 
‘‘relation to the subject to which the legislature has 
‘fapplied it; is it germain to the law?’’ As this 
Act forms and deals with a legitimate class it is 
in this feature general. 

Another objection presented is that the Act vio- 
lates the same paragraph of the Constitution be- 
cause, according to the words of the statute, it can- 
not take effect in any county unless the voters of 
the county accept it at the next election held after 
its passage, thus practically confining it to counties 
then having the designated population. 

If this be the real meaning of the statute it must 
be adjudged unconstitutional under the rule laid 
down in De Hart v. Atlantic City, 34 Vroom, 233. 
But courts never approve an interpretation of a 
statute which will defeat its main purpose if there 
be any reasonable construction which will uphold 
it. Atlantic City Water Works Co. v. Con- 
sumers Water Co., 17 Stew. Eq. 427. 

The legislative design fairly expressed by this 
statute is that to the voters of every county having 
the required population should be tendered the 
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right of accepting the benefits of the law, and in 
order to insure the enjoyment of this right the Act 
imposes certain duties upon the county officers and 
points out the time for their performance. But 
there certainly is no clear declaration, and, there- 
fore, it should not be believed that the legislature 
considered exact compliance with the method pro- 
vided for securing the right as more important 
than the right itself. Our construction of the 
statute is that the provision for submitting the 
matter at the ‘‘next election’’ is directory; that in 
counties having the proper population when the 
Act was passed the local officers are directed to 
perform their duties with reference to the first 
election thereafter, and in counties subsequently 
acquiring sufficient population those duties will re- 
late to the next election after such acquisition; but 
that in both cases the duties enjoined continue until 
performance; they cannot be discharged by neglect. 
Albright v. Sussex Lake Commissioners, 53 Atl. 
Rep. 612, 616. 

A further objection to the validity of the Act is 
that, by requiring the appointment of the Park 
Commissioners to be made by a justice of the Su- 
preme Court it violates Article III of the Consti- 
tution, which declares that ‘‘The powers of the 
‘‘sovernment shall be divided into three distinct 
‘‘departments—the legislative, executive and ju- 
‘‘dicial: and no person or persons belonging to, or 
‘‘constituting one of these departments, shall ex- 
‘fercise any of the powers properly belonging to 
‘‘either of the others, except as herein expressly 
‘“nrovided.”’ 
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in Chancery by Act of February 14, 1831, the 
Chancery reporter by Act of March 13, 1832, and 
the inspectors of the State Prison by Act of Febru- 
ary 27, 1838: the governor and council were au- 
thorized to appoint Commissioners of pilotage by 
Act of February 8, 1837: by sundry acts passed 
between January 30, 1799, and December 27, 1826 
the governor was authorized to appoint notaries 
public, inspectors of various kinds of food, and 
Commissioners of deeds: and by other acts passed 
between November 12, 1790, and February 27, 
1838, he was authorized to fill vacancies in the of- 
fices of U. S. Senator, of representative in Con- 
gress, of presidential elector, of surrogate, and of 
State Prison inspector: and by Act of November 9, 
1822, the Courts of general quarter sessions were 
authorized to appoint prosecutors of the pleas. 


In the same interval the Constitution of the 
United States was adopted, by which the power of 
appointing officers was conferred, partly upon the 
executive alone and partly upon the executive and 
a branch of the legislature, but with this express 
reservation that the Congress might by law vest 
the appointment of inferior officers in the president 
alone, in the courts of law, or in the heads of de- 
partments. 

In view of this situation it seems improbable that 
the members of the convention which framed the 
Constitution of 1844 could have regarded the power 
of appointing officers as one properly belonging to 
any of the three departments mentioned; and when 
we examine the instrument which they framed, the 
improbable becomes the incredible. For by it, the 
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power to appoint the major generals of the militia, 
the justices of the Supreme Court, Chancellor, 
judges of the Court of Errors and Appeals, At- 
torney General, Prosecutors of the Pleas, Clerk 
of the Supreme Court, Clerk of the Court of 
Chancery, and Secretary of State is vested in the 
governor, acting in conjunction with the Senate; 
the power to appoint the adjutant general, the 
quartermaster general and some other militia of- 
ficers is vested in the governor alone: the power to 
appoint the judges of the Court of Common Pleas, 
State Treasurer, the keeper and inspectors of the 
State Prison is vested in the legislative depart- 
ment, and the power to appoint the Court reporters 
is vested in persons belonging to the judicial de- 
partment. Thus the power of appointment was ex- 
pressly distributed by the Constitution itself 
among all the departments of the government and 
it, therefore, cannot be believed that within the 
meaning of the prohibitive clause of this Article 
the power properly belonged to any one of those 
departments. 

But there is still another aspect of the matter. 
If by the unrestrained force of either the dis- 
tributive or the prohibitive clause of this Article 
the power of appointing officers could be consid- 
ered as assigned exclusively to any one of these 
departments their significance is restricted by the 
closing words of the Article, ‘‘except as herein ex- 
pressly provided.”’ 

This compels an examination of the rest of the 
Constitution, for express exceptions to the preced- 
ing clause of the Article. Such exceptions are 
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readily discoverable. Thus the power of remitting 
fines and forfeitures, and granting pardons, which 
historically may be deemed a branch of the ex- 
ecutive authority is conferred upon the governor 
and certain members of the judicial department; 
the power to try, convict and pass judgment in 
cases of impeachment, which is a judicial function, 
is conferred upon the Senate. But the exception 
now directly pertinent is found in Article VU, Sec- 
tion 2, Paragraph 9, declaring that ‘‘all other of- 
‘*ficers, whose appointments are not otherwise pro- 
‘‘vided for by law, shall be nominated by the gov- 
‘‘ernor and appointed by him with the advice and 
‘‘consent of the Senate.’’ This is an unmistakable 
recognition of the authority of the law making de- 
partment to provide for the appointment of all 
officers whose appointment is not definitely regu- 
lated by the Constitution itself. 

If, therefore, we had reached the conclusion that 
the power of appointing officers was because of its 
nature covered by the distributive or prohibitive 
clause of Article III, we must nevertheless have 
conceded that, by force of the exception in that 
Article, and of the paragraph last above men- 
tioned, the legislature was authorized to make such 
different provision for the exercise of that power 
as it deemed proper, respecting the officers em- 
braced in that paragraph. 

There is yet another clause of the Constitution 
which should be noticed. Article VII, Section 2, 
paragraph 1, declares that ‘‘The justices ‘of the 
‘‘Supreme Court, and Chancellor .... shall hold 
‘‘no other office under the government of this State 
‘‘or of the United States.”’ 
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In Supervisors of Election, 114 Massachusetts, 
247, the justices of the Supreme Court of Massa- 
chusetis held that a provision in the Constitution 
of that State forbidding the judicial department to 
exercise executive or legislative powers prevented 
the delegation to the justices of the power to ap- 
point supervisors of election because that was not 
a judicial function, and the justices were not at 
liberty to hold any other office than that of justice. 

We cannot apply this view to our constitutional 
provisions. We have endeavored to show that the 
power to appoint officers does not properly belong 
to any single department of our government and 
we cannot regard the right to exercise a new func- 
tion as the possession of a new office. Such a view 
would give to the word office a broader significance 
than it should receive in such a context as accom- 
panies it in our Constitution where it is spoken of 
as something to be held, not as something to be 
done. It would imply that whenever a new duty is 
cast upon an officer he receives a new office. It 
would render unconstitutional the act of a justice 
of the Supreme Court in the naturalization of ali- 
ens under the United States laws, for such an act 
is the exercise of a federal function, distinct from 
the office of a justice of the State. Indeed, it is 
difficult to see how it could comport with those nu- 
merous statutes passed since 1844, which have in- 
creased the powers and burdens of these judicial 
officers and have been upheld and enforced in all 
stages of litigation. 

But even if we should accept the view of the Su- 
preme Court of Massachusetts on this topic, we 
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are still confronted with the clause above men- 
tioned which empowers the legislature to provide 
by law for the appointment of officers, and, reading 
these two clauses together we do not find any clear 
implication that the discretion confided to the legis- 
lature without express limitation is so restricted 
that it may not vest in the justices of the Supreme 
Court or the Chancellor the appointment of officers 
unconnected with their judicial function. 

It is our duty to adjudge all acts of the legis- 
lature, which are not clearly in violation of the 
Constitution, valid. 


We have not thought it necessary to extend this 
opinion by a discussion of the numerous decisions 
on cognate subjects in other states, because we 
think the question turns upon the meaning of our 
own fundamental law in its entirety, interpreted 
chiefly by the history of our own Commonwealth. 
Among the adjudications in this State, there are 
but two which may be said to antagonize the con- 
clusion we have reached. In one, In re Cleveland, 


22 Vroom, 311, a contrary view was expressed 
obiter by Chief Justice Beasley, sitting alone, and 


in the other, Schwarz v. Dover, 53 Atl. Rep. 214, 
the Supreme Court was largely influenced by the 
dicta in the earlier case, and the significant feature 
in Article VII, Section 2, paragraph 9, was not 
noticed. 

The County Park Act of March 5, 1895, is con- 
stitutional, and, therefore, the judgment of the Su- 
preme Court is affirmed. 
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